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THE VOICE OF SIXTH FORM EDUCATION

EQUALITY IN THE WORKPLACE
Key Considerations for Sixth Form Colleges and Academies

The focus on equality, diversity and inclusion in the education sector is
more acute than ever. Gender pay gap reporting has already highlighted
the under-representation of women in senior positions, and forthcoming
ethnicity pay gap reporting requirements are likely to reveal an even starker
picture in relation to BAME staff.
Colleges and academies also need to bear in mind the extra responsibilities which apply to them
under the public sector equality duty. In this paper, we examine these areas as well as those of
equal pay and gender identity.

The Equality Act 2010 came into force on 1 October 2010. The Act harmonised
the previous different sets of equality legislation, as well as introducing some new
areas of protection. Under the Act, there are nine protected characteristics namely
age, disability, gender reassignment, marriage and civil partnership, pregnancy and
maternity, race, religion or belief, sex and sexual orientation.

BACKGROUND - EQUALITY ACT 2010
The types of discrimination that are unlawful are
direct discrimination, indirect discrimination (though
that is capable of being justified), harassment and
victimisation. In addition, in relation to the protected
characteristic of disability the provisions extend
to a failure to make reasonable adjustments and
discrimination arising from disability (though again
that can be justified in appropriated circumstances).
In the sixth form sector, successful claims by
employees and students based on allegations of
unlawful discrimination are relatively rare.
The majority of colleges have robust policies in place
and staff understand the key provisions of the Act
albeit that line managers often lack confidence in
dealing with allegations of discrimination.

PUBLIC SECTOR EQUALITY DUTY
According to the Equality and Human Rights
Commission, the broad purpose of the equality
duty is to integrate consideration of equality and
good relations into the day to day business of public
authorities.
Section 149 of the Equality Act 2010 requires colleges
and academies, to have due regard to the need to:
• eliminate discrimination, harassment, victimisation
and any other conduct that is prohibited by or
under the Act.
• to advance equality of opportunity between persons
who share a relevant protected characteristic and
persons who do not share it.
• foster good relations between persons who share a
relevant protected characteristic and those who do
not share it
– this includes having due regard to the need to
tackle prejudice and to promote understanding.
The relevant protected characteristics are
age, disability, gender reassignment, pregnancy
and maternity, race, religion or belief, sex and
sexual orientation.
Having due regard to the need to advance equality
of opportunity involves, in particular, considering
the need to:
• remove or minimise disadvantages suffered by
persons who share a relevant protected characteristic
that are connected to that characteristic.

• take steps to meet the needs of persons who share
a relevant protected characteristic that are different
from the needs of persons who do not share it.
• encourage persons who share a relevant protected
characteristic to participate in public life or in any
other activity in which participation by such persons
is disproportionately low.
There are also specific duties under the legislation to
publish information demonstrating compliance with
the public sector equality duty and to prepare and
publish equality objectives.

GENDER & ETHNICITY PAY GAP REPORTING
Currently, the gender pay gap reporting requirements
apply to those with at least 250 employees. Therefore
most sixth form colleges and academies do not have
to report, though those with under 250 employees
can report voluntarily if they wish. In the second set of
reporting last March, 10 sixth form colleges reported
with average mean and median pay gaps of 10.3%
and 12% respectively.

The average proportion of women in each of the
pay quartiles was as follows:
Upper Quartile

59%

Upper Middle Quartile

60.5%

Lower Middle Quartile

65.7%

Lower Quartile

72.6%

Whether sixth form institutions report or not, what
steps might they consider to reduce their gender
pay gap?
The Government Equalities Office (GEO) published
guidance last year in response to questions from
employers as to which actions were likely to improve
the recruitment and progression of women and reduce
the gender pay gap. This document “Reducing the
gender pay gap and improving gender equality in
organisations: Evidence-based actions for employers”
summarises approaches that have been shown to work
and those which need more evidence before they can
be recommended as widespread approaches.

The following actions were found to have
a positive impact:
1. Include multiple women in shortlists.
2. Use skill-based assessment tasks in recruitment.
3. Use structured interviews for recruitment
and promotions.
4. Encourage salary negotiation by showing
salary ranges.
5. Introduce transparency to promotion, pay
and reward processes.
6. Appoint diversity managers and/or diversity
task force.

Will the threshold be reduced to 50 employees
for gender pay gap reporting?
Amongst the recommendations for changes to the
legislation made by the House of Commons BEIS
Committee report on gender pay gap reporting
was that the qualifying threshold remains at 250
employees for 2019 but the following year is reduced
to organisations of 50 employees or more. However,
in its repose to the recommendations in January
2019 the Government rejected this recommendation
stating that:
• the threshold to qualify for the regulations was
consulted upon prior to their introduction
• it was felt that reporting could be particularly
burdensome for small and medium sized businesses
and so the requirement should be restricted to large
employers
• should there be sufficient appetite for lowering the
threshold in future reporting years it will consult on
the feasibility, and advantages and disadvantages of
extending the regulations?

Ethnicity pay gap reporting
As part of its Industry Strategy, published in 2017, the
Government has aspired to improve equality in the
workplace, including a focus upon pay differentials.
One development that has been mooted for a
while now is the possible extension of the existing
requirement to publish gender pay information
to also cover ethnicity. On 11 October 2018 the
Government launched a consultation exercise about
the introduction of a mandatory approach to ethnicity
pay gap reporting. The consultation, which asks 11
questions, closed on 11 January 2019.
Amongst the questions posed were:
• what type of pay information should be reported?
• should employers be required to publish an action
plan for addressing disparities
• what can be done to improve employee selfreporting or declaration rates?
• should a standardised approach to classifications
of ethnicity be used?
• what size of employer should be within scope?

In relation to the last of these questions, the
McGregor-Smith report recommended a threshold
of 50 employees but the Government believes that
this would impose too great a burden on business
and therefore favours a threshold of 250 employees,
mirroring the current provisions regarding gender pay
gap reporting. However, the size of employer is being
consulted on with response options of all employers;
those with 50+ employees; 250+ employees; 500+
employees; or another threshold.

EQUAL PAY
Although the concept of equal pay is not the same
as the gender pay gap – and indeed it is perfectly
possible for an institution to have a large gender
pay gap but still comply fully with the equal pay
legislation – the publication of gender pay gap
figures has served to shine a further light on the
issue of equal pay.
Anyone employed under a contract personally to
do work is entitled to contractual terms that are as
favourable as those of a comparator of the opposite
sex who is in the same employment (this can include
a predecessor as there is no need for the two to be
employed at the same time) provided both of them
are employed on equal work – namely like work, work
rated as equivalent or work of equal value.
Even if the work of the two is equal there is a
defence to the claim if the employer shows (and the
burden is on the employer) that the difference in
contractual terms is due to a material factor which is
not discriminatory. Potential material factor defences
include performance, seniority/length of service,
different hours of work, market forces/skills shortages,
TUPE and pay protection arrangements. However, if a
worker establishes a prima facie case that the material
factor relied on by the employer is itself indirectly
discriminatory, the employer will only be able to
successfully defend the claim if it can objectively
justify the difference in treatment.
If the claim is successful a sex equality clause is
implied into a woman’s contract of employment,
which operates so as to replace her less favourable
term(s) with the equivalent more favourable term(s)
of a man’s contract. Or vice versa if the claim is
brought by a man comparing himself with a woman.
Colleges and academies with a gender pay gap may
wish to carry out an equal pay audit or review (if
they have not already done so) to ascertain whether
there are any underlying equal pay issues which need
addressing, especially if they are concerned that there
may be some support functions (such as IT) which are
more predominantly male based that are better paid
than other areas (such as catering and cleaning) which
are more predominantly female.

GENDER IDENTITY
The issue of gender identity is an increasingly
important one for colleges both in relation to
staff and students, although most of the guidance
and coverage to date has tended to focus on the
employment aspects.

On 3 July 2018 the GEO commenced
consultation on how best to reform the 2004
Act and in particular whether applications
should continue to require:

The ACAS guidance on gender reassignment
discrimination: key points for the workplace, dated
August 2017, states that knowledge and public
awareness of gender reassignment and gender
identity are growing and it is important to understand
the implications for the workplace and good
employee relations.

A medical diagnosis of gender dysphoria.

The guidance defines gender identity as “how a
person perceives their sense of gender, which may
vary from the sex they were assigned at birth. It
may be used by those who are undergoing gender
reassignment, those who are not, and those who
have a fluid gender identity….some may identify as a
woman, a man, a combination of woman and man, or
some other sense of gender.”

The applicant signing a statutory declaration that
they intend to live permanently in their acquired
gender until death.

Gender reassignment is a protected characteristic
under the Equality Act 2010 and therefore someone
who proposes to undertake, is undertaking or has
undertaken a process, or part of a process, to change
his or her gender from man to woman or woman to
man is covered by the provisions outlawing direct
discrimination, indirect discrimination, harassment
and victimisation. It should be noted that gender
reassignment does not have to involve any medical
supervision or intervention.
The Gender Recognition Act 2004 allows an individual,
aged at least 18, who has been living in the other
gender to change their legally recognised gender by
the issue of a Gender Recognition Certificate.
This, however, is subject to a number of conditions.

A report detailing the treatment received by the
applicant.
Documentary evidence that the applicant has been
living as their chosen gender for at least two years.

The consent of the applicant’s spouse, where
applicable.
Payment of an application fee of £140.

The consultation closed on 22 October 2018 and the
Government’s response and next steps are awaited.
It should be noted that gender identity is a wider
term which extends beyond individuals protected by
the gender reassignment legislation or those who can
apply for a Gender Recognition Certificate. The ACAS
guidance advises employers to treat an employee
or job applicant with respect and accept the gender
identity they present in and that if and when the
individual indicates they are ready to talk about their
gender identity, they should be referred to in the
terminology they have requested. The guidance also
points out that colleagues should be given
“a little time” to adjust to an employee presenting in
a different gender identity.

Institutions should also bear in mind that gender reassignment and any information appertaining to an
individual’s gender history or identity will constitute sensitive data under the Data Protection Act 2018. Such
information can only be processed for certain specified reasons and disclosing information about an employee’s
or student’s gender identity could be a breach of the Human Rights Act in relation to the right to respect for
private and family life.

There is clearly a lot for SFCA members to consider
in a field which is constantly evolving. As public facing
institutions colleges and academies are expected
to be beacons of good practice in the communities
that they serve. Furthermore, most of the evidence
indicates that organisations which take diversity
seriously perform better, principally because decision
making is improved if it is exposed to the widest
possible range of views and experience.
Governors, Trustees and senior leaders have a key
role to play in setting the right culture for their
organisations.
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